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SPEAKER TRANSCRIPTION 

Curt Summers Hello everyone this is Curt Summers.  I’m a partner at Husch 
Blackwell Labor and Employment Group.  We are going to be 
talking to you today about the dos and don’ts of employee 
recruiting and interviewing, in our first webinar of the hiring to 
firing and everything in between webinar series.  Before we begin 
I’d like to cover a couple of housekeeping items.  At the bottom of 
your audience console are multiple application icons for your use 
during program today.  I’d like to take a minute to highlight a few of 
the key icons for you.  If you have any questions during the 
webcast, please submit your questions via the question box.  We 
will try to answer all questions during the webcast today but if a 
fuller answer is needed or we run out of time, which is likely here 
because we have a lot of material today, it will be answered later 
via email.  We appreciate your audience participation and 
encourage you to submit questions.  There is an icon to assist with 
your viewing preferences.  Accordingly, please note that you can 
expand your slide area by clicking on the maximize icon on the top 
right of the slide area or by dragging the bottom right corner of the 
slide area.  If you have any technical difficulty, please click the 
yellow help icon; it has a question mark and it provides 
information regarding common technical issues.  A copy of 
today’s slide deck is available in the resource list icon that looks 
like a green folder at the bottom of your screen.  This program has 
been approved for Colorado, Illinois, Iowa, Missouri, Nebraska, 
Tennessee and Texas Continuing Legal Education Credit.  This 
program has also been approved for HRCI and SHRM 
Recertification Credit.  A recording of the webcast will be available 
tomorrow for watching and sharing.  Once available a link to the 
recording will be emailed to you along with the certificate of 
attendance. 

Like I said earlier my name is Curt Summers.  I want to apologize in 
advance I welcomed summer with a cold so if I cough in your ears 
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and I’m hoping that doesn’t happen, I apologize in advance.  I 
guess the good news is this is a webinar so you don’t have to see 
me looking a little worse for the wear, you can just listen to my 
voice.  Also with me is Ben McMillen.  Ben McMillen is an associate 
in our labor and employment group as well and he counsels 
private and public employers on a wide range of workplace issues 
and also defends employers in litigation.   

So I like I said the topic – oh excuse me – I like the topic for today 
is Dos and Don’ts of Employee Recruiting and Interviewing.  This 
is a very hot topic for all employers today.  From a business 
standpoint it’s important because obviously recruiting is a building 
block to a strong workforce and finding the right candidate 
through those proper objective and subjective criteria is essential 
for a properly functioning business.  It is also an important topic 
today because it is essential a legal mind field for employers.  That 
mine field has been made even more troublesome for employers 
since approximately December of 2012 when the EEOC enacted a 
strategic enforcement plan identifying six areas of focus for the 
agency going forward.  One of those six areas the EEOC said it 
would focus on was “eliminating barriers in recruiting and hiring.”  
So further in focusing on recruiting and hiring, the EEOC 
specifically has focused on class space recruitment and hiring 
practices that discriminate against racial, ethnic and religious 
groups, older workers, women and people with disabilities.  The 
best example of evidence of that class space focus I can give you 
is you handle charges of discrimination for your company, you 
likely see the respondent’s interrogatories in those charges of 
discrimination and in almost every case they ask for a copy of your 
current employment application for review and that tells you they 
are looking at employment applications to make sure recruiting is 
done properly. 

That focus on class based practices is not really surprising 
because claims into classes are frankly more likely to have a 
significant impact on employers.  The EEOC through a single 
lawsuit can generate – or generally help large groups of aggrieved 
individuals.  It can involve more dollars in terms of consent decree 
and judgment.  It can have a more wide ranging impact including 
sometimes affecting the industry as a whole and also it sends a 
stronger message to employers in engaging in enforcement 
activity.   
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So those are some of the reasons why today’s presentation is 
being given and why we think it is such an important area for 
employers.  Just to give you an idea of what we are going to be 
doing today; a road map for our webinar.  First we are going to 
start by a brief overview of the legal landscape, talking about the 
laws enforced by the EEOC and the types of claims and theories 
that we are seeing in the hiring context.  And then we are going to 
talk about some specific areas in the hiring process and issues 
related to them.  We’ll talk about job advertisements and 
applications and we’ll talk about social media and recruiting.  We’ll 
talk about the use of background checks including the EEOC’s 
guidance concerning criminal history and also the pitfalls related 
to social media background checks.  And then we’ll also discuss 
special considerations associated with the ADA and GINA related 
to discrimination, accommodation and confidentiality.  And then 
finally we’re going to talk about some best practices for 
interviewing.  I’ll turn it over to Ben to give you the overview. 

Ben McMillen Thank you Curt.  I’d like to say before I begin that we are grateful 
that you’ve taken the time to join us today.  We hope the 
presentation will be informative, useful and interesting for each of 
you.  I’m going to start by giving a very brief overview of the laws 
enforced by the EEOC, which is – probably will not be new 
information to most of you.  The granddaddy of them all is Title VII 
of the Civil Rights Act of 1964 and that prohibits discrimination on 
the basis of race, color, national origin, religion and sex.  We’re 
going to talk about a couple of Title VII cases today, most notably 
I’ll be somewhat brief in the Supreme Court decision regarding the 
Abercrombie & Fitch religious headdress case; we’ll have a 
discussion about that here momentarily.  Notably Title VII’s 
protections against sex discrimination also includes 
discrimination based on pregnancy and pregnancy discrimination 
claims are a bit more prevalent in the failure to hire context and 
that comes up when an employer or interviewer in the interviewing 
process learns somehow that the applicant is pregnant and 
perhaps alters a hiring decision based on that information.  That is 
certainly unlawful and as we said, a little bit more common in the 
failure to hire context.  In addition to Title VII the EEOC enforces 
the Age Discrimination and Employment Act which protects 
individuals over the age of 40 from workplace discrimination.  And 
obviously as our population and workforce ages, these claims will 
become more frequent, certainly not less frequent.  In addition the 
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EEOC enforces the Americans with Disabilities Act and that 
protects qualified individuals with physical or mental disabilities 
from discrimination and requires an employer to accommodate 
those disabilities in both the hiring and employment context.  
Finally as Mr. Summers alluded to is also the Genetic Information 
Non-Discrimination Act and that’s a discrimination against an 
employer or an applicant based on genetic information.  And we 
often wonder well how could an employer or prospective employer 
ever know a candidate’s genetic information?  Well it’s important 
to remember that genetic information is defined broadly and can 
include family medical history.  So hypothetically if an employer 
asks a job candidate – for instance why there’s a gap in an 
application – say a year or year and a half period where they 
weren’t working on a resume and the applicant or candidate 
discloses that during that time he or she was tending to an ailing 
parent who had let’s say Alzheimer’s, Multiple Sclerosis, any 
number of genetic diseases or conditions, well in that moment that 
employer obtains information regarding that applicant’s genetic 
information that could be used as the basis for a lawsuit.  So an 
interesting area of the law there for sure. 

Now those are the statutes under which these claims are brought 
and the statutes – and the EEOC pursues these claims, there are a 
variety of different types of claims that can arise under this statute.  
The first of which is disparate treatment.  And those are probably 
the most common types of claims that we see under these 
statutes.  That includes failure to hire, failure to accommodate 
blindness and they’re almost typically individual claims of 
discrimination.  As I mentioned earlier the EEOC and Abercrombie 
& Fitch decision that made it all the way up to the Supreme Court – 
and in that case the court – the court found 8 to 1 that 
Abercrombie may have discriminated against the plaintiff who was 
a young Islamic woman based on her religion when she was not 
hired for a sales position.  In the interview process she wore a 
head scarf – a Hijab to her interview.  The company had a look 
policy that prohibited employees from wearing hats.  And now 
interestingly her religion never expressly came up during that 
interview.  Abercrombie argued that it didn’t – didn’t know that 
there was a need for accommodation because she didn’t request 
an accommodation and because her religion did not come up 
during the discussion.  Well the court didn’t address that argument 
specifically and instead held that the question was whether or not 
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the head scarf or the desire to avoid providing an accommodation 
for it was a motivating factor in the decision not to hire her.  And 
the facts of the case showed that the manager assumed this young 
woman was in fact a Muslim and that she would be wearing her 
head scarf while working.  Justice Scalia opined method in that 
opinion that motive and knowledge are separate concepts and that 
an employer who acts with motive of avoiding accommodation 
may violate the law even if he or she has no more than an 
unsubstantiated suspicion that accommodation would be needed.  
That case was remanded and ultimately settled.  And again that’s 
an example of disparate treatment case. 

In addition to disparate treatment, there are also disparate impact 
claims and those are aimed at neutral policies that have a negative 
impact on a particular group – or protective classification.  Easiest 
current example of this – these types of claims are background 
check policies that automatically exclude anyone from 
consideration based on prior – on a prior criminal conviction.  As 
we will discuss a little bit later, such rules have statistically – a 
disparately negative impact on certain racial groups and for that 
reason the EEOC has really cracked down on them and has taken a 
very heightened interest in them.   

Finally there are systemic violations – another type of claim that 
comes under the statutes.  Systemic violations are claims in which 
an employer allegedly has a pattern or practice of treating a 
particular group in a discriminatory manner.  A quick example of 
that is EEOC v. PNT Corporation and in that case the agency 
brought suit alleging that defendant employer had a pattern of 
practicing in refusing to hire women for sales jobs.  Now in doing 
so the EEOC relied on pretty powerful statistical data showing that 
during the three year period, the defendant hired at least 70 sales 
employees, now of whom were women, they were all men.  And in 
an additional sort of expanded five year period there were 120 
sales employees during that time and only three of which were 
female.  That’s a pretty striking example of a systemic violation – 
type of claim under Title VII. 

Now I’m going to turn it over to Curt to talk about job 
advertisements. 

Curt Summers I apologize for that, we weren’t advancing the slides right there.  
So now that Ben has gone through the laws that we’re concerned 
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about here and then also the different types of theories that 
plaintiffs and the EEOC can pursue, let’s delve into different parts 
of the recruiting and hiring process and start with the risk 
associated with what is typically the first step in the hiring 
process, the advertisement and what you should and shouldn’t put 
in those advertisements.  The first thing to mention is that the ad 
must be based on an up to date job description.  I never really miss 
a chance to talk about the importance of having updated job 
description because a job description is essentially the foundation 
of an employment relationship between a company and its 
employee.  So it’s important that it’s up to date and accurately 
reflects the requirements of the position in terms of education, 
skill, responsibility, function and importantly, physical and mental 
requirements.  So an ad should track that job description to ensure 
that (1) it will attract candidates who meet the qualifications the 
employer has in mind for the job and then (2) has less of a chance 
of attracting those who are not qualified.  We want to be – to the 
extent we can, dealing with a pool of candidates who meet basic 
qualifications or come close rather than having people applying for 
the job who are clearly unqualified so that we are not increasing 
our numbers as far as individuals who could decide to later assert 
a claim. 

The other thing we want to keep in mind with job advertisements is 
that they should not show a preference for or discourage 
application from individuals in certain groups.  And we’ve got a 
couple of examples listed here on the slide.  Suffice it to say some 
of them are fairly obvious but still run into issues from employers 
frequently.  The first one we have listed there is an advertisement 
looking for new college grads, which you know typically suggests 
the preference for younger workers over older ones – as does 
posting something that says essentially that you’re looking for 
someone with three to five years of experience.  Instead what an 
employer should say is that they are looking for someone with at 
least three to five years’ experience so that you’re getting the low 
end – you’re establishing the low end of years of experience and 
not putting an artificial cap on the number of years’ experience so 
that you’re not discouraging older workers from applying.   

Same goes for the terms night watchmen, waitress or busboy.  
Each of those indicates a gender preference and is easily remedied 
by saying that you’re looking, for example, instead of a waitress 
you’re looking for a server.  Those are examples of gender specific 
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language.  In general as well an ad that includes that someone – 
the candidate must be a US citizen rather than someone that’s able 
to show proof of the ability to work in the US is pretty clear 
evidence of national origin discrimination as well. 

A couple of others, clean shaven of course could potentially 
implicate religious discrimination as well as saying that you’re 
looking for someone who’s able-bodied, that could potentially 
indicate discrimination against individuals with certain disabilities.  
Instead of using able-bodied for example, again going back to the 
job description, you want to focus on – you want to focus on the 
job responsibilities and for able-bodied for example we want to say 
instead that we’re looking for someone who has the ability to 
consistently lift 50 pounds or more or something like that that ties 
us back to the job.   

And then one thing I forgot to mention with respect to must be a 
US citizen, there could be obviously for federal contractors or 
others specific regulatory requirements that require someone to be 
a US citizen to work on a federal project, that’s a different story.  
What we’re talking about here is the general private employer 
asking for someone who is a US citizen.  

Another thing to keep in mind with advertisements is if you are 
going to market a job with graphic depictions, if you’re going to 
use photos in an ad, you need to be mindful that the photos don’t 
suggest a preference for a certain category or an exclusion of a 
certain category.  A good example of that not too long ago was a 
case involving the EEOC and McCormick and Schmick Seafood 
restaurant.  In that case the EEOC alleged that McCormick and 
Schmick engaged in a pattern or practice of race discrimination 
against African-American applicants by refusing to hire them for 
front of the house positions – the host position or server position, 
things like that that are physical to customer base.  The EEOC also 
alleged that the company’s website advertising job opportunities 
contained “visual depictions of employees that express a 
preference for non-black workers to the ordinary reader.”  As a 
result of that application the EEOC and McCormick and Schmick 
entered a consent decree that required the company to pay 1.3 
million dollars to eligible black claimants who sought employment 
in front of house positions.  So that’s a pretty startling example of 
how advertisements can go array. 
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So now that we’ve talked about a couple of things that you can’t do 
in job advertisements, let’s talk about some best practices.  The 
first one is a pretty simple point but can sometimes be difficult to 
accomplish and that is building equal opportunity into the process.  
An employer can do that in various ways to both encourage 
diversity and also minimize the risk of claims based on protected 
status.  Some of those examples are to consider advertising 
diverse forums.  So for example if you know of publications that 
target different communities, different ethnic groups, different 
individuals of different origins, older workers, you can post your – 
or advertise your jobs in those publications as well as sponsoring 
activities hosted by advocacy groups.  Another way is to use a 
variety of sources to recruit candidates.  Look at different job 
placement services that are offered in the area for diverse 
candidates and become active in those.  And document these 
diversity efforts.  One of the best ways to show that you are 
looking for diverse workers is to put it out there in plain English on 
your website or in your postings.  Detail the efforts that you 
engage in to have a diverse work force and include in all of your 
job advertisements, EEOC statements or EEO statements that 
you’re equal opportunity employer and include in those that you 
provide reasonable accommodations for qualified individuals in 
terms of (inaudible) held religious beliefs and also disability.  And 
then also something that the employers sometimes overlook is 
don’t leave a job posting up indefinitely; come up with a duration 
that you’re going to have the posting up.  Either you are going to 
have the posting up for 8 months or you’re going to have it up until 
it’s filled but then you’re going to take it down once you have a 
sufficient pool of applicants – and document that.  Leaving a post 
up indefinitely or longer than needed, can give applicants the false 
impression that a job is available and unnecessarily increase the 
applicant pool and thus (1) increase the records retention burden 
on you as the employer but also in the event of a failure to hire 
claim from one of those individuals who applied after the position 
has been filled, you’re essentially forcing yourself to explain why 
that applicant wasn’t considered – or why they weren’t hired when 
in fact they were never considered.  And I’m sure you can imagine 
that an explanation to the EEOC that oh we had actually already 
had a sufficient applicant pool and we were done accepting 
applications could potentially reign kind of hollow.  So you want to 
make sure that you take the posting down when it is time to time it 
down.  Also know when to inform unsuccessful candidates.  Yeah I 
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think it makes sense to have a consistent practice for each stage 
of the interview process – or the application and interview process 
that you know once we have 100 applicants, we’re going to close 
postings, we’re going to review all the applications, we’re going to 
weed out the ones that are clearly not qualified and we’re going to 
inform them and then we’re going to go to the next process.  We’re 
going to evaluate them again and then we’re going to inform those 
who are not qualified.  So you know these are things to consider 
as best practices when engaging in job advertisements. 

Another pretty obvious practice but again hard to implement or 
hard to avoid is not overlooking certain groups based on 
stereotypes or based on tradition.  We have a few examples on the 
slide here of cases where an employer marketed a job toward 
individuals based on stereotype or tradition and you can see that 
doing so is very costly.  One that we didn’t mention on the slide is 
one close to home here in Missouri, for those of you who are in 
Missouri right now, and that is EEOC v. New Prime.  New Prime is a 
trucking company that had kind of an interesting way of marketing 
its driver positions.  They had had a previous lawsuit on sexual 
harassment by a trainer on a trainee and as a result of that they 
implemented a policy saying we are going to have same sex 
trainers so if you’re a female candidate, you have to be trained by a 
female driver and as you can expect, traditionally truck driving is a 
male dominated position – or male dom…. – excuse me, male 
dominated profession and so it was very difficult for them to find a 
female trainer for applicants and as a result, a lot of women were 
getting refused jobs.  That resulted in summary judgment by the – 
in favor of the EEOC in the Western District of Missouri which is 
rare for a plaintiff to obtain summary judgment and it ultimately 
resulted in a judgment against New Prime for 3.1 million dollars to 
go to applicants – female applicants who were not matched with a 
trainer. 

A couple of others that we have mentioned on here to show the – 
cost associated EEOC vs. Ventura Corporation.  Ventura is a 
wholesaler of makeup, beauty products, jewelry and other 
personal care items that it sells for retailers.  As you can expect 
most of the end users are women but in 2013 the EEOC brought 
suit against Ventura alleging the pattern and practice of refusing to 
hire men for certain positions.  The EEOC also alleged by the way 
that Ventura had lost or destroyed job applications from qualified 
male applicants and emails from key decision makers so there was 
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a spoliation issue here apart from the actual allegations of 
discrimination but all of this resulted in a 2014 consent decree 
where Ventura agreed to pay almost 400 thousand dollars to a 
class of male job applicants.  And I think almost as importantly to 
point out in addition to the money, is the fact that they had to 
agree to various steps for future compliance that included 
adopting an applicant tracking system, developing and 
implementing anti-discrimination training and prevention program 
and also providing frequent reports to the EEOC for three years on 
its hiring practices.  So not only are they paying out a lot of money, 
they also have a significant burden going forward for about three 
years dealing with the EEOC who’s going to be scrutinizing their 
practices significantly.   

Another example listed up here is EEOC v. Presrite Corporation.  
Again this is a gender issue.  Presrite is a manufacturing company 
and it was passing over female applicants in favor of less qualified 
male applicants for entry level positions at three plants.  In this 
case the EEOC got a consent decree requiring 700 thousand dollar 
payment but also again non-monetary things become significant.  
The company was required after the consent decree was executed 
and for three years thereafter to offer jobs to at least 40 women 
and to give female applicants priority consideration over other 
applicants.  So obviously the EEOC found that Presrite’s practices 
were particularly egregious so much so that it got involved in the 
hiring process.  And then another example is the Ruby Tuesday 
case listed up here.  Another significant monetary amount in the 
consent decree.  This is one where Ruby Tuesday had a pattern 
and practice of declining to hire individuals who were 40 years of 
age or older.   

So basically the point in all of these best practices is that it’s 
important to look outside of the box and consider non-traditional 
applicants which will encourage diversity in the workforce and 
also from our perspective, minimize legal risks for discrimination 
claims. 

Ben McMillen Thank you Curt.  I’d like to talk to you now about social media and 
specifically the use of it in evaluating applicants for employment.  
Obviously that’s one of the first things I do if I’m trying to obtain 
information about someone is just to Google them and often times 
that takes you directly to a social media page.  Now there is risks 
involved with employers in doing that.  The easiest example is in 
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perusing through an applicant’s social media page, you could and 
in fact are likely to find information about that individual that 
relates to a protected class that they may be in.  An easy example 
the happy birthday wish on their Facebook page that states what 
their age is.  Or congratulations from a friend to an applicant on 
their pregnancy – the fact that they are expecting a child.  Or doing 
that you now know two things about those individuals that you 
would not otherwise know and that you would hopefully not obtain 
during a job interview.  So those are the easiest risks involved with 
social media searches.  And folks the most conservative approach 
to maybe gave and even eliminate that risk is simply to not use 
social media as a screening tool.  That’s not an unreasonable 
position for your company to take.  We do believe there are ways 
that you can – do that to search social media in evaluating 
applicants that minimize that risk and we’ll talk about those 
momentarily but the risks do exist. 

Another risk involved with searching social media are conclusions 
that you can draw about the existence or non-existence of certain 
types of social media.  That’s the risk of or an ability of applying 
that consistently.  A conclusion that can be drawn is that 
individuals who don’t have social media are perhaps a little bit 
older than those who do.  I know I have a Facebook page and I 
know for a fact that my dad does not.  That’s just a natural 
conclusion that is sort of drawn in this day and age about who has 
and who don’t.  And even the types of social media.  Apparently 
Facebook is now sort of old news.  Facebook is used apparently 
by – or to the extent older individuals have social media, it’s often 
Facebook or as Snap Chat and Instagram are for the younger folks.  
So those are just some quick and easy examples of risks that are 
involved with social media. 

In addition to that there’s risk of liability under state privacy laws 
and state legal use statutes.  A legal use statute for instance as 
that in Missouri and Wisconsin, for example, prohibit the 
consideration of the lawful use of products by employees or by 
applicants in making an employment related decision.  So easy 
example if you are a Wisconsin employer and you see that an 
applicant smokes cigarettes from their Facebook page, you cannot 
consider the fact that they smoke cigarettes as a basis for not 
hiring that individual.  California and Colorado have more broad 
lawful conduct statutes as well.  So again just examples of the type 
of hot water that you can get into if you are not careful in 
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searching for social media pages in your applicants.  Now as 
indicated there are less conservative approaches – ah – that we 
recommend if certain specific safeguards are in play.  Um – and as 
indicated here on the slide, insuring that candidates are searched 
in the same manner and that relevant information is used 
consistently.  Um – that’s one example the procedural safeguard 
that you can have in place ah – to protect yourself and also and 
we’ll talk about this in a moment um – keeping that information – 
keeping protected information such as age or pregnancy for 
example away from decision makers – ah – we’ll talk about as 
indicated momentarily ways that you can do. 

You can also use searched in limited context to guard against 
negligent hiring claims.  For instance, if a candidate has made ah – 
you know – violent posts containing hate speech or threats of 
violence or things like that on their page – that could be 
information to consider in deciding not to hire that individual ah - 
as that could – that could ah – ultimately result in that individual 
acting out that violent tendency in the workplace and thereby 
subjecting you to a negligent hiring claim. 

Talking a little bit more about sort of best practices in the social 
media background check context.  Um – generally folks don’t seek 
information that you would not ask in an interview.  If you’re on a 
facebook page don’t try to find out how old the applicant is.  Don’t 
try to find out – excuse me – if the applicant is preg- if the 
applicant is pregnant.  Don’t try to find out what their religion may 
be. 

Um – included provision in the company’s social media policy and 
if you don’t have one – ah – you need a social media policy.  It 
prohibits managers and supervisors and decision makers from 
requesting an applicant or employee’s user name or password.  
There’s never any reason to obtain that information from someone.  
We also advise that you train employees who will be conducting 
those searches and again limiting the employees who will be doing 
so.  Non-decision makers are best.  We recommend that human 
resources handle um – this searching of these social media pages.  
So again so that protected information stays away from the 
decision makers. 

Curt Summers And – and – Ben I’m gonna interject – one – one thing that you can 
do when you are using social media for background checks when 
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you have an HR professional conduct that search you – you 
should probably have a list of types of things that you are looking 
for from the social media and look for only those things and report 
to decision makers on those things – ah – ah – to ensure that 
they’re only getting job-related information. 

Ben McMillan We also advise ah -- postponing social media searches only after 
an in-person interview.  That way the individuals ah – race or 
gender for instance will be known once that ah – search of the 
social media takes place. 

Also providing a chance to ah – to the applicant to explain what 
information might be – concerning information might be on that – 
on their social media page and not relying solely on social media.  
Ah – and these examples you might have a mistaken identity.  You 
might ah – you might be on what you believe to be the applicant’s 
page ah – but you find out in fact that ah – there’s a person with 
the same name or something like that – just as easy example. 

And finally we recommend that you monitor the results of social 
media inquiries to determine if it’s having a disproportionate effect 
ah – on declining to hire candidates of a protected class. 

In kind of guarding against ah – claims related to this we 
recommend that you print out the page containing social media 
content on which you may base a hiring decision and record the 
reason for the rejections such as bad judgment.  Now this 
safeguards against the applicant subsequently deleting the 
material and denying that it exists.  If you printed it out and saved 
it – ah – then you can protect yourself in that way. 

Um – social media cases exist in federal and state courts and they 
will continue ah – to pour in we believe.  We’ve got a couple of 
examples here – Sweet v. LinkedIn Corporation – um – which deals 
with the Fair Credit Reporting Act – ah – in the context of social 
media searches in the job application process and also Nieman v. 
Grange Mutual Casualty Co., which is a case that deals with ah – 
information obtained by the employee regarding the plaintiff’s age 
on his social media page. 

Again, be very weary and ah – careful as you conduct this ah – 
these searches and consult with us if you have questions. 
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Curt Summers And the most important thing to take out of that – that last slide 
other than ah – printing out to preserve information is the fact that 
at least as of now courts are holding that social media background 
checks are not subject to FCRA – ah - Fair Credit Reporting Act 
requirements. 

So now that we’ve talked about social media background checks, 
let’s talk about the ah – the real bear which is criminal background 
checks ah – before we get into the background checks themselves 
– ah – I wanted to first touch on the existence and the trim toward 
ah – ah – jurisdictions enacting what are called ban the box ah – 
laws ah – for those who are – are not aware – ban the box law is 
basically ah – prohibits employers from acting on their job 
applications whether an individual has a criminal history.  There 
are it -- like I said – it’s a growing trend – there are several states 
that have ah – have ban – ban the box laws right now – ah – some 
of those are ah – Hawaii, Illinois, Massachusetts, Minnesota, New 
Jersey, Oregon, Rhode Island and Vermont and then also – ah – ah 
– the District of Columbia also has ban the box legislation and 
Connecticut effective January 1, 2017 will also have a ban the box 
law.  So those are some examples of the straight states.  You can 
see it’s – it’s a pretty long list already and it will only grow from 
now.  Um – I know Missouri had considered ah – ban the box 
legislation and the legislature compromised and just enacted a ban 
the box law with respect to state employees.  Ah – there are also 
several counties and cities complicating matters even more ah – 
who are enacting ordinances on ban the box so ah – unfortunately 
you just can’t look at state law and – and find out whether you’re 
good or not – you also have to dig into um – to each of – each of 
those as well. 

Ah – so back to background checks themselves – ah – most 
employees conduct some kind of background check to verify the 
information ah – provided ah by a job candidate in an employment 
application and it’s reasonable for employers to want to confirm 
employment history, education, identity and for some positions, 
even credit history.  Ah – but employers who conduct ah – criminal 
record background searches ah – in order to make hiring 
decisions should be mindful of the applicable rules and then also 
um – the attention that it’s getting from the EEOC.  Um – it’s not 
really unreasonable I think for an employer to be concerned about 
past criminal behavior – ah – that could create a risk of harm to 
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other employees, customers, or ah – the employer’s assets ah – 
but right now the EEOC is taking the position that using criminal 
background checks in employment decisions can have a disparate 
impact on – on minorities including African-Americans and 
Hispanics who as Ben said earlier ah – statistically have higher 
incarceration rates ah – so that is something that is being looked 
at um – significantly by the EEOC.  Um – in this way and – and this 
is important – ah – even a neutral policy of excluding all applicants 
based on prior criminal history can violate Title VII.  This goes 
back to the theories that Ben talked about earlier ah – including ah 
– disparate impact where a neutral policy could still have an 
unlawful discriminatory effect. 

So the EEOC guidance ah – I talked about the EEOC is paying 
close attention ah – the EEOC guidance on ah – employer use of 
arrest and conviction records ah – in employment decisions is 
premised on as the EEOC has said enabling fair competition for 
jobs and on the notion that basing that basing decisions on 
criminal history disproportionately affects people of color.  Ah – 
this is – this is something ah – you know – the slide says the 
guidance was issued in April 2012 um – four years on and we are 
still talking about this as a very big new issue and that is because 
it hasn’t gotten to the courts very much – um- and the EEOC’s 
guidance has all got through is ah – pretty much a gray area that 
depends on the facts.  So again we’re four years in and I’m – I’m 
still here in a webinar telling you that this is new ah – information 
to be concerned about. 

So um – the EEOC ah – first we wanta point out that ah – the EEOC 
guidance makes a distinction between arrest and conviction 
records.  Um – employment decisions cannot be based on arrests 
ah – because an arrest is as the EEOC says “ah – not proof of 
criminal conduct and you know – that is correct um – where ah – 
with regard to convictions the EEOC has said that a conviction 
may be a basis for an adverse employment decision in the hiring 
contest – text it would be a decision not to hire ah – if the 
conviction is both job-related and consistent with business 
necessity.  Ah – an employer can meet this standard either through 
one – the use of a validated employment screening ah – pursuant 
to the Uniform Guidelines of Employee Selection Process – ah – 
which requires a rigorous statistical and social science data 
analysis – ah that really isn’t a practical method for ah – excluding 
applicants – ah – for most employers and I say that because ah – 
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one, I have never had a client ah – come to me with a policy related 
to the Uniform Guidelines on Employee Selection Process and also 
if you look at the Guidelines you will see they are convoluted and 
difficult to apply ah – so it’s no wonder that – that processes under 
– under that – that guideline is not – are not used very often. 

Ah – the other way that an employer can meet the standard is by 
applying the Green Factors.  Those are factors set forth from a – 
an Eighth Circuit decision Green v. Mo. Pacific Railroad and we’ll 
talk about that a little bit but ah – the – the EEOC has also said in 
its guidance that ah – blanket exclu- exclusions create risk.  But 
blanket exclusions based on criminal background are a no-no.  Ah 
– additionally it’s important to – to keep in mind that ah – that state 
laws may also apply with respect to the timing of background 
checks ah – and then also I talked about ban the box legislation.  
We also need to be concerned about that. 

Ah – you know – there – there is also a trend right now ah – with 
some of the major employers in the U.S. ah – completely omitting 
ah – the criminal conviction question from all of their employment 
applications regardless of where an employee is applying ah – 
because they see the trend and they wanta be ahead of it rather 
than reacting in each state every time a ban the box ah – law is 
enacted and then also you obviously avoid the ah – requirement of 
checking each and every city and county ah – that you do 
business in ah – by doing that. 

So we – we talked about – I mentioned the Green Factors ah – for 
criminal background checks.  Let’s talk about ‘em.  Ah there are 
four factors ah – to be considered in determining whether to reject 
a candidate based on a prior criminal conviction.  Ah – the first 
three are ah – related to ah – ah – policies for decisions based on 
criminal – prior criminal activity ah – and you should consider in 
your policies – ah – these factors and make sure they’re 
implemented.  Ah – the first of which is the nature and gravity of 
the offense or conduct.  Ah – when you’re evaluating a cand- a 
candidate and their criminal history, you wanta ask yourself 
questions like – ah – is the applicant’s commission of a specific 
crime ah – relevant to the position that he or she has applied for.  
Ah – was the crime a felon – a felony or was it a misdemeanor – ah 
– does a particular crime pose to great a risk for an employee in 
this position.  Ah these are the types of open-ended questions – ah 
– for you to evaluate the first factor on nature and gravity of the 
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offense. 

The second factor is the time elapsed since the offense, conviction 
or sentence.  Ah – the guidance issued by the EEOC ah – does not 
set a bright line rule ah – for what is an appropriate duration of 
time between the offense and the application for employment but 
ah – in my experience ah – typically employers ask applicants to 
identify convictions within the last 7 years ah – if you’re asking 
why it’s 7 years I have no idea – ah – but that seems to be the – the 
prevalent number of years.  Ah – but regardless of the duration an 
employer believes to be appropriate – the EEOC takes the position 
that employers should not have permanent exclusions and – and 
I’m quoting - permanent exclusions from all employment on any 
and all offenses ah - because such blanket exclusion would not be 
consistent with business necessity.” 

Ah – the third factor to consider is the nature of the job sought.  
You wanta consider again – this is where I’m trumpeting the – the 
accuracy of job description – ah – you wanta consider the job 
duties, functions and circumstances under which the job is 
performed and the environment in which it is performed.  So for 
example if somebody has a criminal conviction ah – related to um 
– embezzlement – you’re – you’re going to think it’s relevant to 
consider um – to consider financial – that financial crime that they 
are applying for the job in accounting for example.  Ah – whereas if 
sombody’s applying for ah – work on the floor at a manufacturing 
facility that embezzlement conviction may not play a significant 
role in your decision. 

And that kind of brings me to the last factor which is to engage in 
an individualized analysis and give the opportunity to explain.  Ah 
– in circumstances where an employee – or excuse me – an 
applicant is excluded from the hiring process – ah – based on ah – 
criminal conduct the EEOC expressly encourages employers to 
engage in this individualized analysis and give the – the candidate 
an opportunity to explain.  And in fact the EEOC actually goes 
through ah – what it believes and – and the Green does as well – 
what believes an individualized analysis and this analysis ah – 
should be reflected in the policy – if – if you have a policy and you 
should consider ah – the facts surrounding the offense or the 
conduct – you know –was is the person young and – and – and – 
ah – with poor judgment at the time, were they going through some 
personal issues that – ah – may have influenced their conduct – 
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that are no longer existing today – ah – you wanta look at 
rehabilitation efforts – ah – did they go through a program and 
successfully complete it.  Um – have they had subsequent 
employment without issues ah – if they do then maybe you wanta 
get their consent – or maybe you wanta contact the prior employer 
and find out how they performed there. 

Um – another thing you consider references or encouraging 
references.  Ah – I’ve had situations where an applicant has sent in 
a – a letter of reference from their parole officer or their probation 
officer that says look the person committed this crime but they’ve 
ah – they’ve done everything that was asked of them in our 
program – they’re an upstanding citizen – all kinds of volunteer 
efforts – stuff like that and so you know – maybe you don’t want to 
consider their criminal ah – conviction as significantly in that 
situation. 

Let’s go through a couple of best practices.  I know we’ve talked 
about some of these already.  Ah – the first is to obviously remove 
blanket exclusions from the policy or practice.  Ah – so for 
example you don’t want to say that anyone convicted of a felony is 
disqualified from any job.  Ah – instead you wanta go through ah – 
the Green factors which are also on this slide and ah – put that out 
in your policy.  Ah – another important thing is to obviously train 
decision makers in the law and on your policy and practice.  Ah – 
let them know what the Green factors are.  Let them know how to 
identify them.  How to explore them and ah – how those factors 
should play a role in the decision on whether someone’s excluded 
from employment or not. 

And another thing is to document the rationale for the background 
check policy.  If – if you are going to do the background check with 
certain groups of – of employees it’s important to – to document 
why those employees are getting the background check and why 
others aren’t.  Or why you’re looking at certain criminal 
convictions for one group of employees and why – why you’re 
looking at other criminal convictions for others.  Documenting that 
stuff in advance ah – helps you argue against the disparate impact 
ah – allegations that could come in the future.  Ah – and then 
obviously it goes without saying but maintain the confidentiality of 
the records you obtain.  Ah – don’t – don’t go ah – discussing the 
results of a criminal and background check with anyone that 
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doesn’t have a need to know. 

Ben McMillan Well let me talk to you – ah briefly about the Americans with 
Disabilities Act.  And specifically the accommodation that you may 
want to apply to applicants.  And – and I’m gonna move through 
this a little quicker than originally planned.  We’re a little bit 
pressed for time.  Um – but as I’m sure a lot of you know – the – 
the Act requires a reasonable accommodation to – to qualified 
individuals with disabilities.  The purpose of that is to ensure 
equality opportunity in the application process itself.  To enable a 
qualified individual to perform the essential functions of the job, 
and to enable an employee with a disability to enjoy equal benefits 
and privileges under – and the privileges of employment. 

An accommodation must be provided unless doing so poses an – 
and this is a buzz word – an undue hardship.  An undue hardship – 
and I will tell you folks – that is a very high hurdle um – ah – to 
exceed – that’s – an undue hardship needs to be something that’s 
very, very, very difficult for you the employer um – to 
accommodate.  Now the analysis of the reasonableness of an 
accommodation or an accommodation request generally must be 
made on the individual facts of a situation.  There are thus only a 
few bright line rules.  And it’s a very fact intensive analysis.  
Interestingly, some accommodations in the hiring context that 
have been found to be reasonable include providing specific ah - 
special processes for an application or interviewing such as voice 
amplification, visual magnification, providing qualified readers or 
interpreters, and things of that nature. 

If an applicant requests an accommodation – again the request 
should be considered and provided, barring the – barring the ah – 
barring the determination of undue hardness.  That’s something 
that you the employer should be creative in thinking about and 
working towards. 

Now if the individual has an obvious disability, then the employer 
should inquire about the needs of the accommodation.  And again 
the example there is perhaps that the individual is in a wheelchair.  
If the disability is not obvious, if it is a latent disability, then there 
is no obligation to inquire and in most instances, asking questions 
about disability or health conditions is unlawful under the ADA.  
So there’s certainly no affirmative obligation to ask – do you have 
a disability we need to accommodate and in fact you should not do 
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so. 

So if the disability is disclosed after the initial offer of employment, 
the employer is prohibited from rejecting the applicant – the 
applicant absent a showing of job-relatedness and business 
necessity or if the disability presents a risk of danger to the 
individual or others in performing that job.  Easy example here – 
you decide to hire a bus driver and find out subsequently that he 
takes prescription medication that causes drowsiness.  That’s 
obviously related to the job and would pose a risk of danger to 
himself and to others. 

Um – talking here again about pre-employment inquiries related to 
disabilities.  Um – do not ask if the individual has a disability – ah – 
as I said – um – do not also make a disability-related inquiry.  The 
EEOC defines it as a question designed to elicit information about 
a disability.  Um – instead the analysis should really focus more on 
the ability to perform job functions - can individual perform the job 
with or without a reasonable accommodation. 

I’ve given you a few list of don’ts – ah – the do’s and what the 
EEOC guidance requires is that inquiries focus on the abilities not 
the disability.  And again the best course here is to simply explain 
the job requirements – ah – to the individual and then just asking 
them – can you do that?  Even asking them to demonstrate how 
they would do it is permissible (inaudible).  Ah – in that same vain 
– you can ask about attendance – this require – this job requires 
work after normal business hours – can you do that.  These are all 
ah – approved courses of inquiry – or lines of inquiry by the EEOC. 

Curt Summers And next is – the next logical topic is ah – is medical examinations 
for applicants and when you can do them, when you can’t and 
what you can actually do.  Ah – so – first of all there – there’s a 
difference – if we’re talking about pre-offer medical examinations 
there – there’s some ah – some difficult rules to keep in mind. 

Ah – the first is that – there is a difference between doing a drug 
test and doing alcohol test.  An alcohol test is considered a 
medical examination.  And alcoholism is considered a disability 
under the ADA.  So a pre-offer alcohol test ah – is not permitted. 
Ah – medical examinations generally are not permitted ah – in the 
pre-offer stage.  What becomes interesting is when we’re talking 
about drug testing.  Ah – drug testing generally is not permitted 
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pre-offer unless the test is only for illegal drugs.  Ah – under the 
ADA obviously illegal drugs are not considered ah – permissible 
and there – an individual who’s taking illegal drugs – an illegal 
drug – excuse me – is not a qualified individual with a disability 
under the ADA.  Ah – they’re doing something illegal and you’re 
allowed to test for that.  Ah – what becomes ah – ah – concerning 
is when that drug test goes beyond illegal drugs and potentially 
screens for other things like medications ah – that can be taken for 
conditions that qualify as a disability.  So ah – a good example of 
that would be opioids – it’s – it’s difficult to do a permissible 
pre-offer drug test that covers opioids because an individual could 
be taking them illegally or they could be taking them ah – as 
prescription pain medication. 

Um – further – ah – physical agility tests ah – are also not 
considered medical examinations in the pre-offer stage and an 
employer may lawfully require the employee to – or an applicant to 
take such a test if it’s related to the job. 

So – ah – and – and – and a physical agility test – what I’m talking 
about there as well is – is ah – an – an ability test to find out 
whether they can perform actual or simulated job tasks.  Ah – so 
while the rules for pre-offer are ah – a little different there are more 
liberal rules when it comes to ah – post-offer testing um – 
post-offer testing ah – as set forth by the EEOC is ah – permissible 
as long as ah – employees in the same job category are being 
tested ah – the decision making ah – must be ah – job-related and 
consistent with business necessity when it comes to those test 
and then obviously it goes without saying again that the records 
on the test ah – need to be confidential. 

We put a couple of relevant cases on this next slide.  Since we’re 
running short on time ah – I’m not going to go through them.  Um – 
we can send you some of these if you would like them.  Um – I 
think they’ll be illuminating and helpful to you.  So if you want 
them, feel free to ah – send a question and asking and we’ll make 
sure that you get them – ah – but it basically goes through ah – 
examples of what we were just talking about on the prior slide. 

And some – just so we can go through now that we’ve talked about 
drug testing – ah – physical examinations and um – and other ADA 
issues – what are some best practices – ah – first ah – obviously 
have a policy and practice that deals with ah – ADA reasonable 
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accommodations.  Publicize your non-discrimination policy and 
your reasonable accommodation process so that there are no 
mysteries ah – with applicants and employees.  Ah – clearly direct 
applicants to the person to whom requests should be directed.  
Um – typically when I’m developing policy I put the name, the 
telephone number, the address, the email address of anyone ah – 
who is a proper person to make a request for accommodation to – 
whether it be supervisors, HR, ah – anything like that.  Ah – 
obviously train your interviewers – your recruiters and your hiring 
managers on your ADAAA obligations.  Um – and – and also again 
ah – I said this a couple of times and I’m gonna keep saying it – 
make sure that the information you obtain related to a medical 
condition is kept confidential. 

And then finally ah – the last topic is interviewing.  Um – I don’t 
know if I’ve mentioned it before – ah – but I think it’s important to 
have an updated job description.  Ah – having an updated job 
description accurately reflects the essential functions of a position 
and serves as – as the groundwork for an interview – ah – when 
you’re – when you’re engaging in ah – substantive interviews 
about someone’s qualifications.  Um – also to the extent you can – 
ah – although I know interviews can get conversational – ah – try 
to cover the same topics with each applicant – ah – to make sure 
that you are setting a baseline for all to be considered.  Ah – 
assess job applicants – app – excuse me – job applicants to the 
extent you can with objective measures.  Obviously, that becomes 
a little bit difficult when you’re looking at for example for a 
manager – leadership ability which is certainly ah – somewhat 
objective um – but focus as much as you can on objective 
measures and document the interview discussion – what you ask, 
what they said – what was concerning to you – what you thought 
was good – um – and – and potentially even have a form ah – for 
your notes to use – to make sure you cover those topics. 

Ah – another obviously emphasize ah – emphasize that you have 
multiple selection criteria.  Um – you’re not looking at one or two 
particular ah – aspects of your candidate – there are various things 
that you consider um – so that individuals don’t think – oh I’ve got 
the qualifications – I’ve got the job.  Um – ask about job-related 
abilities then talk about that a little bit with accommodation issues 
– ah – focus on abilities and not disabilities.  And that goes the 
same with any applicant – focus on abilities and focus on skills. 
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Um – avoid conversations that could leave to the discussion of 
protected statuses.  Don’t talk about their marriage.  Don’t talk 
about – or their marital status.  Don’t talk about child care or – or 
work-related injuries.  If you’re – if you’re looking for something to 
– to give your employment lawyer a heart attack – ah – asking 
about those things is certainly gonna do it. 

Ah – and then also – if you ask for references – check them.  Um – 
I -- I know – that almost every application asks for references and I 
don’t think many employers actually check those references.  But 
do so because it’s gonna give you a lot of information on your 
candidate that you wouldn’t necessarily learn from an interview. 

Well, that – that concludes our presentation.  I know we said at the 
beginning that we would leave time for questions.  Um – 
unfortunately and fortunately we’ve gotten a lot of questions.  Ah – 
so I think the best practice for us would be to respond to you in – 
in email form ah – so that you can get on your way and if you 
haven’t had lunch during this, then you can go get lunch.  Ah – 
before we – before we end this though I wanted to thank you for 
joining the program today.  We – we hoped that the information 
provided was helpful to you.  I know we covered a lot and ah – I 
hope it was helpful and we’re happy to ask any questions on 
topics that we couldn’t fit in today. 

Ah – if you haven’t already, please click the survey icon at the 
bottom of your screen to complete a short survey.  Ah – I know 
that you have – don’t have too much time so if you just say 
excellent – it’ll just be really quick.  Um – ah – as a reminder – ah – 
again this program has been approved for Colorado, Illinois, Iowa, 
Missouri, Nebraska, Tennessee and Texas continuing legal 
education credit and then also HRCI and SHRM Recertification 
Credit.  Again, the webcast will be going out tomorrow for 
watching and sharing.  Ah - you’ll be getting a link on that so be 
looking out for it.  And then also like a said at the beginning – this 
is our first session of ah – the hiring to firing and everything in 
between webinar series.  Our next one will be on July 19th – ah – 
our colleagues Kate Leveque and Brittany Falkowski will be 
presenting on that from St. Louis.  Again on a webinar regarding 
employee handbooks and employment policies.  So again this 
concludes our webinar and thank you very much for your time. 

 


